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INTRODUCTION

T h e r e i s t e n s i o n i n t h e w o r l d o f 4 0 1 ( k ) p l a n s . Participants fret over the investment
decisions they must make. Their employers worry about fiduciary liability for how participants are investing
their accounts. In an era that has seen the proliferation of class action litigation against fiduciaries over plan
investments and expenses, the concern about liability is not misplaced. Fortunately, there is a straightforward
strategy for mitigating this tension—a strategy that focuses participant attention on their investment decisions,
while potentially enhancing fiduciary protections to the plan sponsors and committee members—the fiduciaries—
who manage those plans. This strategy is known as “re-enrollment.”
The name, however, is a misnomer, since participants are not
required to re-enroll in the plan. It should probably be called
“re-election” because the approach means that participants
are required to re-examine their investment decision during
a specified time frame, even if they have previously given
investment instructions. Each participant can decide to leave
his or her investments “as is,” to select different investments
or to allow his or her account to be defaulted into a qualified
default investment alternative (QDIA) (which can include target
date funds [TDFs], balanced funds or managed accounts but
most often is the plan’s TDF).
A few years ago, when this strategy was new, some plan
sponsors felt that re-enrollment was “risky,” because they
felt they would be making investment decisions on behalf of
participants. However, now that many plans have successfully
used re-enrollment, plan sponsors and consultants have
become more comfortable with the concept and process
of re-enrollment. Unfortunately, though, roughly 39% of
plan sponsors were not aware of the potential to receive
fiduciary protection for participants who were defaulted into
a plan’s QDIA in a re-enrollment.1 (Common plan sponsor
misperceptions about re-enrollment are reviewed and refuted
in the next section of this white paper.)
As we discuss in the section on legal principles, the process
has solid legal underpinnings. By re-enrolling participants,
plan sponsors and committee members can take advantage
of a fiduciary “safe harbor” offered by QDIAs. The protections

afforded by QDIAs and re-enrollment can help both the
participants—by causing them to re-examine their investment
decisions—and the fiduciaries—who in absence of an election
by participants, would obtain the potential for protection from
investing liability.
Before going into detail, though, we will examine the benefits of
re-enrollment. Later, we discuss the process and the obligation
of plan sponsors to engage in a prudent process to determine
whether a re-enrollment should be undertaken.
An assumption underlying 401(k) plans is that participants
know how to invest their money. Based on that assumption,
plan sponsors offer their participants an array of prudently
selected investment options, provide investment education
and believe that they have fulfilled their responsibilities.
Unfortunately, the assumption may not be correct—as either
a matter of fact or a matter of law.2
What some plan sponsors3 fail to realize is that they are
responsible—and thus potentially liable—for “participant
investing,” even when the plan has delegated that ability to
participants and the participants have directed the investments.
(By “participant investing,” we mean a participant’s choices
about the investments to use in his or her account.) There are
a few exceptions (often called safe harbors) that we will discuss
later. But, unless a plan satisfies one of those exceptions, plan
sponsors and committee members are still on the fiduciary
“hook” for participant investment decisions.
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The marketplace has developed “solutions” for the problems
resulting from the lack of investment knowledge of many
participants, including participant investment advice and
professionally diversified portfolios, such as managed accounts,
balanced funds and TDFs. The last of these, TDFs, has proven to
be the most widely used QDIA, with 78% of fiduciaries selecting
TDFs as the plan’s QDIA.4
Plan sponsors have a number of ways to introduce TDFs into
a plan:
• Add to the menu
−− Add TDFs to the plan’s investment line-up and allow
participants to choose for themselves
−− Add TDFs to the plan as QDIAs and implement automatic
enrollment for new employees (and, possibly, for eligible
employees who are not deferring)
• Investment reset
−− Use the “investment reset” process to move the funds from
existing investments to the TDFs (often used in the context
of a provider change or a change in a plan’s investment
line-up; in this process, the plan sponsor takes control of
participant accounts and does not give participants an
opportunity to opt out of the change before it is made)
• Re-enrollment
−− Adopt a “re-enrollment” strategy and ask participants to
make a new investment election during a specified time
period (and if they do nothing, move their assets into the
QDIA based on their date of birth)
When TDFs are prudently selected and are coupled with an
ERISA fiduciary safe harbor (such as the QDIA protection
for defaulted participants), plan sponsors will be shielded
from potential liability for participant investing (assuming
they comply with all of the safe harbor requirements). (The
prudent selection of TDFs is discussed later in the section titled
“Discussion of legal principles and industry practices.”)
Re-enrollment may present challenges in special situations,
e.g., where stable value funds, employer stock, managed
accounts and brokerage accounts are involved. One of the
common misconceptions is that if participant assets are in

These statistics may be partially the result of a growing
use of automatic enrollment (64% of plans now
automatically enroll employees).5 Automatic enrollment
overcomes the first significant barrier to the accrual
of adequate retirement savings, the need to enroll in
the plan and start deferring. That is, employees cannot
accrue tax-favored retirement savings if they do not
participate in the plan. By giving them a push into the
plan, automatic enrollment is a way for plan sponsors
to help new employees take advantage of the plan.
Some existing employees, on the other hand, may have
defaulted into something other than a QDIA or may
not have reviewed their investment allocation since
enrolling in the plan years ago. In understanding that
inertia may often leave individuals inappropriately
invested given their age, plan sponsors may want
to consider asking that population to reaffirm their
investment elections, and if they do not engage, move
participant assets into the plan’s QDIA.

a stable value fund, employer stock, a brokerage account or
managed accounts, a plan cannot implement re-enrollment.
This is generally not the case, but it does mean that reenrollment needs to be done thoughtfully and with the specifics
of any of these situations or other unique circumstances in
mind. For example, a plan sponsor may decide to exclude
brokerage account assets to avoid transaction costs.
In the case of employer stock, managed accounts and
brokerage accounts, plan sponsors need to decide whether
to exclude them from the process. The common thread for
these “special situations” is that plan sponsors may have some
additional thinking to do. (Each of these situations is discussed
later in this paper.)
This white paper discusses legal principles and industry
practices, and then illustrates the advantages of using the
re-enrollment process to provide protection for fiduciaries.
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Common misperceptions
about re-enrollment
T h e f o l l o w i n g a r e s o m e c o m m o n m i s p e r c e p t i o n s about re-enrollment. Each
highlighted statement reflects a sentiment expressed by some plan sponsors. These are followed by responses
based on ERISA’s provisions and experience of plans that have employed a re-enrollment strategy. Legal authorities
and practical experiences that support these responses appear in the next section of this white paper.

“I don’t want to force my participants
into investment choices”
To the extent plan sponsors have this reaction, it is based on a
misunderstanding of what re-enrollment does. It does not force
anyone to do anything; rather, it creates an opportunity for
participants to “re-visit” their prior investment decisions. When
the re-enrollment process starts, if a participant wants to keep
his investments or reallocate to other options, he or she can
simply indicate that preference … and the account will not be
changed. But if a participant desires, or if the participant fails
to do anything, the participant’s account balance and future
contributions will be invested in a QDIA, which may be a TDF.

Although only one legal notice is required (30 days in advance
of the re-enrollment), many plan sponsors provide several
notices to participants before the effective date of any changes.
For example, a plan sponsor may provide three levels of
communication to participants:
• The first notice is often a flyer to announce what’s changing,
typically distributed 60 days in advance of the re-enrollment
date
• The second, 30 days in advance, highlights available
investment options and describes the opt-out procedures,
as well as announces any education meetings available to
participants. This is often in the form of a newsletter that
accompanies the legally required notice
• The third, given about seven days in advance, is a final
written reminder that the re-enrollment window is ending
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If such a process is followed, none of the defaults should
happen without participant knowledge and implied consent.
Even if the participant fails to pay attention to the notices, he or
she can change how the account is invested after being notified
that the default is in effect, or at any later time.

“I t goes against my fiduciary
responsibility”
Plan sponsors that make this statement simply misunderstand
the law.
Under ERISA, the general rule is that fiduciaries have
responsibility both for the quality of the investments offered
by the plan and for the prudence of the participant investing.
While fiduciaries can mitigate their risks for participant
investing by taking certain steps short of re-enrollment, that
does not mean it is a breach of fiduciary responsibility to
prudently decide to engage in a re-enrollment process.
In fact, the Department of Labor has explicitly embraced
fiduciary use of QDIAs, which is further discussed below.
There is no specific fiduciary obligation to conduct a reenrollment. At the same time, there is no fiduciary prohibition
on implementing a re-enrollment. If the plan sponsor
determines there may be a problem, re-enrollment is one
action they may want to consider. We discuss this concept later
in the “Discussion of legal principles and industry practices.”

“It costs too much”
There is nothing wrong with being fee-conscious. In fact, ERISA
prohibits fiduciaries from spending more than reasonable
amounts of plan money. However, it is also clear that under
ERISA fiduciaries can spend plan money if it produces results.
There are costs associated with re-enrollment, but if the
expenditure of effort and money significantly improves the
operation of the plan, those expenditures would be prudent.
Plan sponsors may want to discuss the costs with the plan
recordkeeper as well as the most effective way to implement
a re-enrollment.

“Everything is fine as it is”
It is possible that this is true. However, the experience of
many plans is that only a minority of the participants could be
viewed, by financial experts, as being well-invested. And while
this may not create liability issues for a plan sponsor—if a plan
complies with 404(c), for example—the participants may not be
well-served in the “fine how it is” environment.
Plan sponsors may want to request the data needed to
gain transparency regarding participant allocations to help
determine whether participants are “fine how they are” (this is
considered in more depth in the next section of this paper).

“A re-enrollment would be too much
work”
A few years ago—when re-enrollment was a new concept—that
might have been a legitimate concern, simply because there
was not much experience and, therefore, it was possible to fear
the worst.
However, today, we know exactly how much work is involved.
And, based on those years of experience, the provider typically
performs most of the work, while the plan sponsor’s work is
to engage in a prudent process to determine whether reenrollment is appropriate for the plan and its participants, to
select the proper QDIA for re-enrollment and then to help the
provider distribute the notices.

“O ur recordkeeper doesn’t offer
re-enrollment”
This is a critical issue. If a recordkeeper cannot support
re-enrollment, then it is more work for the plan sponsor to
implement a re-enrollment process on its own, although it is
possible. Another alternative is to change recordkeepers. While
this would be a big step, a plan sponsor may determine that it
is an appropriate action to take.
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“We have company stock so we can’t”
There is no doubt that company stock is an issue. However, it
does not mean that re-enrollment is unavailable. Instead, it
means that the fiduciaries need to make decisions about reenrollment related to the company stock.
For example, company stock could be excluded from the reenrollment. A plan committee might decide that the company
stock holdings should not be affected. On the other hand, a
plan committee could decide that one of the benefits of reenrollment is to cause participants to re-evaluate their holdings
of company stock, and decide to include those assets as well.

“We can’t because we have brokerage
accounts and managed accounts”
Similar issues occur with individual brokerage accounts and
managed accounts. Although plan sponsors may choose to
re-enroll these assets, practical experience is that, often, the
participants in individual brokerage accounts and/or investment
managed accounts are not included in the re-enrollment
process. In other words, reasonable decisions can be made
about specific investments or services and how they are
accommodated in re-enrollment.

“We can’t because we have stable
value”
Stable value, like company stock, is an investment that presents
special issues for re-enrollment. However, it does not mean
that the plan cannot implement re-enrollment. Instead, any
re-enrollment would need to be done thoughtfully and in
coordination with the stable value provider. As a practical
matter, the experience is that, while it may affect the pace at
which the re-enrollment occurs—e.g., where the stable value
investment has a 12-month waiting period for elimination of
the option—stable value is not often a barrier to re-enrollment.
It is just one more factor to consider, and it may require
additional coordination.
For example, if there is no intent to eliminate stable value as an
investment option, it can simply be excluded from the process.
Similarly, if stable value is being retained as an investment option
but there is a desire to reduce the percentage of participant

investment in the stable value fund, it can be excluded from the
initial re-enrollment process and then revisited in a second reenrollment after the waiting period. If the plan sponsor intends to
eliminate stable value altogether, but the fund requires 12 months’
advance notice, re-enrollment could proceed using the same twophase process. In the first phase, the plan sponsor would give the
required 12-month notice to the stable value manager, but would
exclude stable value from the initial phase of the re-enrollment
process. At the expiration of the 12-month notice period, the
second phase would proceed, with re-enrollment being repeated
to the extent necessary to eliminate the stable value fund.

“E ducating participants actually
works better”
It may be correct that investment education works for a
significant number of participants. There is some indication
that one-on-one meetings with participants can be effective
in terms of increasing savings and improving investing. On the
other hand, one survey conducted by J.P. Morgan highlighted
that 44% of participants felt that they were getting more
information than they could absorb and about 55% indicated
that they do not read all of the investment information that was
provided to them about their plan.6
In part, re-enrollment is becoming increasingly popular
because there are indications that investment education has
not worked as well as was initially hoped. And, even with oneon-one meetings, the process has apparently not affected the
large number of participants that are commonly impacted by
re-enrollment, that is, participants who have been in the plan
for a number of years.
For example, it is not uncommon for re-enrollment to result in
50%, 60% or more of the participants allowing their money
to be transferred to the plan’s QDIA. Nothing, other than
automatic enrollment, has produced similar numbers. Even
with automatic enrollment, though, the results are often less
impressive. That is because automatic enrollment only affects
newly eligible participants (or, if a company also includes
existing, but non-participating employees, then it affects that
group as well). However, automatic enrollment does not impact
the vast majority of participants who are already in the plan.
In fact, one argument in favor of re-enrollment is the difficulty
of reaching existing participants and causing that group to
re-evaluate their investment decisions.
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“It’s paternalistic”
Re-enrollment can be perceived to be paternalistic in the sense
that plan sponsors and committee members are trying to help
their employees focus on their investments. However, it may
not be too paternalistic, since participants can opt out or, even
if they allow the default to occur, they can subsequently change
their investments at any time the plan permits (most often,
daily). In other words, re-enrollment can balance paternalism
with laissez faire by helping participants focus on their
investments, without forcing them to do anything.

“A s a company, we are very
conservative; re-enrollment
is risky”
Re-enrollment, if part of a prudent process, is generally not
risky. In fact, re-enrollment can reduce risk, since it provides
plan fiduciaries with QDIA “safe harbor” protection for
defaulted accounts.
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Discussion of legal principles
and industry practices
T h i s s e c t i o n d i s c u s s e s t h e f i d u c i a r y o b l i g a t i o n s of plan sponsors—and their officers
and committee members who serve as fiduciaries—for plan investments. We also discuss ways to improve
participant investing, while obtaining the benefit of the QDIA safe harbor for plan sponsors.

Fiduciary obligation for plan
investments
Under ERISA, fiduciaries have the obligation to prudently
manage a plan’s investments.7 This includes both (i) the prudent
selection and monitoring of the investments offered by the
plan and (ii) the investing of participant accounts.8 The latter
obligation applies to both the accounts of participants who fail
to direct their investments and the accounts of participants who
direct their investments (unless the plan complies with all of
the 404(c) conditions, as explained below).
In addition, fiduciaries have a duty to operate the plan for
the exclusive purpose of providing retirement benefits.9 In
participant-directed plans, fiduciaries face a dilemma: plan

assets, including participant accounts, must be invested in a
manner that meets the needs of the participant and is designed
to avoid the risk of large losses. In other words, participant
accounts must be prudently invested; but, many participants do
not have the desire or ability to prudently invest their account
because of lack of investment expertise, time or interest.
As a result, fiduciaries may turn to professionally managed
investment options, including managed accounts, balanced
funds (risk-based investments) or target date funds (age-based
investments). For purposes of this paper, we assume that the
fiduciaries have selected a TDF suite as the professionally
designed option.
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The prudent selection of TDFs
The DOL has published “Tips for ERISA Plan Fiduciaries” on
the prudent selection of TDFs. In the Tips, the DOL points out
that not all TDFs are the same:
“there are considerable differences among TDFs offered
by different providers, even among TDFs with the same
target date. For example, TDFs may have different
investment strategies, glide paths, and investmentrelated fees. Because these differences can significantly
affect the way a TDF performs, it is important that
fiduciaries understand these differences when selecting a
TDF as an investment option for their plan.”
In the preamble to the QDIA regulation, the DOL also pointed
out that fiduciaries must consider competing TDF families
before making a selection:
“The selection of a particular qualified default
investment alternative (i.e., a specific product, portfolio
or service) is a fiduciary act and, therefore, ERISA
obligates fiduciaries to act prudently and solely in the
interest of the plan’s participants and beneficiaries. A
fiduciary must engage in an objective, thorough, and
analytical process that involves consideration of
the quality of competing providers and investment
products, as appropriate.”10 (emphasis added)
The Tips provide eight additional guidelines for the prudent
selection of a suite of TDFs for a plan. These include:
1. E
 stablish a process for comparing and selecting
TDFs. This entails using an objective process to obtain
information, such as information about performance
and investment fees and expenses, how well the TDF’s
characteristics align with eligible employees’ ages and
likely retirement dates and other characteristics of the
participant population, such as participation in a defined
benefit pension plan, salary levels, turnover rates,
contribution rates and withdrawal patterns.
2. E
 stablish a process for the periodic review of selected
TDFs. The DOL says that “at a minimum” the review should
include whether there have been significant changes in
the information reviewed initially, such as whether a TDF’s
investment strategy or management team has changed or
the fund’s manager is not effectively carrying out the fund’s
stated investment strategy.

3. Understand the fund’s investments. This includes the
allocation in different asset classes (stocks, bonds, cash),
individual investments, and how these will change over
time. Fiduciaries also need to understand the principal
strategies and risks of the fund, or of any underlying asset
classes or investments that may be held by the TDF, the
fund’s glide path, including when the fund will reach its
most conservative asset allocation and whether that will
occur at or after the target date.
4. R
 eview the fund’s fees and investment expenses.
This includes not just the fees and expenses of the TDF
itself, but also sales loads and the fees and expenses of
the underlying funds. Where the expense ratios of the
individual component funds are substantially less than the
overall TDF, find out what services and expenses make up
the difference.
5. Inquire about whether a custom or non-proprietary
target date fund would be a better fit for the plan.
Fiduciaries need to weigh potential benefits, such as the
ability to incorporate the plan’s core funds and potential
diversification advantages of non-proprietary TDFs that
can leverage other managers within the component funds
against cost and administrative tasks involved in creating a
custom TDF.
6. D
 evelop effective employee communications.
This includes compliance with the 404a-5 disclosure
requirements under ERISA, including specific fee and
expense information about TDFs.
7. Take advantage of available sources of information
to evaluate the TDF and recommendations received
regarding the TDF selection. Plan fiduciaries should
leverage commercially available sources of information
and services to assist in the decision-making and review
process. Several providers have tools to assist plan sponsors
in selecting the TDF as their plan’s QDIA that should help
alleviate much of the fiduciary concerns that may still exist.
8. D
 ocument the process. Plan fiduciaries should always
document the selection and review process, including how
they reached decisions about individual investment options.
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Prudent evaluation of the need for
re-enrollment
In the prior section of this paper, we discussed the
misconception about whether “the plan is fine as it is.”
Fiduciary decisions under ERISA, like business decisions, are
data driven.11 This means that fiduciaries need to engage in an
“objective, thorough and analytical search” to identify “relevant
facts and circumstances.”12 If the information that is gathered
and analyzed suggests that the plan is not “fine”—for example,
participants are not appropriately invested—a plan sponsor may
need to do something about it.
To determine if participants are “well” invested, the plan
sponsor might look at whether accounts hold only a single fund,
are heavily weighted toward stable value or a money market
fund or significantly invested in company stock. Other factors
might include whether a participant nearing retirement is
invested almost entirely in equities. The evaluation process is
less complicated than might be imagined. For example, the plan
sponsor is already required to and presumably is monitoring
the prudence of the plan’s investment line-up, including the
plan’s QDIA.
While it is obvious that plan sponsors need to engage in
a prudent process of evaluation and look at “relevant”
information, there is no formal guidance or case law so far
on what a plan sponsor needs to examine. It is important to
recognize, however, that fiduciary responsibilities evolve over
time. The standards remain the same, but the specifics of
how to act prudently may change. And often, the change only
becomes apparent once a lawsuit is decided against a plan
sponsor. For example, the selection of the appropriate share
class of the mutual funds offered in a plan was not an issue for
fiduciaries until the last few years.
From a risk management perspective, examining participant
investing by reviewing information of the type mentioned
earlier is something plan sponsors may want to consider. And
the data will generally show whether or not re-enrollment
would be a prudent course for the plan.

Fiduciary safe harbors
To provide a context for the discussion that follows, we should
review the fiduciary safe harbors for participant investing.
Under ERISA, a “safe harbor” protects fiduciaries from a
breach of duty claim so long as the fiduciary complies with
the specified conditions. That is, they are relieved of fiduciary
liability for the plan participant’s investment decisions. Here
we address two safe harbors and a third form of fiduciary
protection that is often improperly referred to as a safe harbor.
This latter “safe harbor” is 404(c) protection. Unlike a true safe
harbor, 404(c) only permits plans sponsors and committees to
assert a defense if they are accused of a fiduciary breach.13
• Under ERISA section 404(c), if a plan complies with a number
of disclosure and other requirements, fiduciaries are able to
assert a defense to a claim of liability for investment decisions
made by the participants. The disclosure requirement has
been simplified by the incorporation into the 404(c) regulation
of the participant disclosure rules under ERISA Regulation
Section 2550.404a-5. But, there are additional 404(c)
requirements. In our experience, based on legal audits we have
conducted on a number of plans, some plans fail to comply
with all of the conditions (even though in some of those cases
the plan sponsors believed the conditions were being met);
as a result, those fiduciaries remained legally responsible for
investing decisions made by participants.14
While 404(c) protection is helpful, it is important to recognize
that fiduciaries have the burden of proving that the plan
has met all of the requirements of the regulation in order to
obtain the protection.
• The second arises when an investment advisor (a bank,
insurance company or registered investment advisor) is
given discretion over the management of investments.15 In
the context of participant investing, to obtain this protection,
fiduciaries must select an investment advisor who, if used
by a participant, is given discretionary control of the
participant’s account and manages it on an ongoing basis.
In the case of managed accounts, the fiduciaries only obtain
protection so long as they prudently select and monitor the
investment manager and the participant elects to turn the
investment of his account over to the manager.
• The third is available when a participant fails to exercise
control over his account—that is, when the participant
“defaults.” In that situation, the fiduciaries have an
obligation to prudently invest the participant’s account.
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For this safe harbor to apply, the plan must comply with
specific requirements.16 They include the selection of an
appropriate default investment, referred to as a “qualified
default investment alternative” or QDIA. Once these
requirements are met, the defaulting participant is deemed
to have exercised control over his account, so that the
fiduciaries are not responsible for whether the investment is
otherwise appropriate for the participant (e.g., whether the
QDIA suffered losses compared to the result of a risk-free
investment).17 The key to obtaining this safe harbor, however,
is that there be a default by the participant—which can occur
in a number of ways.
The default situation is limited to situations where a default
occurs (i.e., where there is participant inaction). Absent reenrollment of existing accounts and automatic enrollment
of newly eligible employees (and previously eligible but
non-deferring employees), defaults may not be a sufficiently
common event to afford wide protection to the fiduciaries.
The issue of defaults is discussed later in this white paper.

Investing participant accounts in
professionally designed investments
What can fiduciaries do to increase the likelihood that
participant accounts are invested in professionally designated
investments?
One approach is to include professionally managed investments
as core options, with the goal that participants will select them
on their own. However, the experience of participant uptake has
not been encouraging—particularly for participants who have
already directed their investments. Several studies reveal that
participants tend to stick with their initial investment choices
and, due to inertia, do not change their investment elections,
even if more choices become available.18
Fiduciary protection can be enhanced if a plan satisfies the
requirements of a regulation under ERISA section 404(c)
(1), which provides that fiduciaries are not responsible for
participant investment decisions if participants are given
the opportunity to exercise control over their investments
and actually do so. In order for this protection to apply, the
plan must be a “404(c) plan”; that is, it must offer a “broad
range” of investment options and meet a number of disclosure
requirements.19 As previously noted, some plans inadvertently
fail to satisfy these requirements, making this protection
somewhat illusory.

The investment reset approach
Another approach is for the plan sponsor to “reset” all the
participant accounts into the plan’s QDIA without providing
participants the opportunity to opt out before assets are
transferred.20 In effect, the plan sponsor takes control of the
participant accounts. This strategy is commonly known as
“investment reset.” While this may sound somewhat like
re-enrollment, investment reset most commonly involves (i) a
change in providers (and thus investment options), (ii) changes in
investment options without changing the provider or (iii) a fiduciary
decision to take control over participant accounts and move the
funds to another plan investment. In all cases, participants are
not asked to make a new investment decision; instead, the plan
sponsor directs that the money in participant accounts be taken
out of the options they have selected and transferred into the QDIA
selected by the plan sponsor. Participants are able to reallocate
their accounts after the fact, but they are not given the alternative
of opting out or making their own allocation decision before the
changes are made.
Engaging in an investment reset may not provide the protections
offered by an ERISA safe harbor. This is because the decision to
reset a participant’s funds to another plan investment without
giving participants the option to opt out would not be viewed as
participant direction, but as a fiduciary decision for which there
may not be a safe harbor.

The default approach
ERISA provides a safe harbor for fiduciaries if participants
are given the opportunity to invest their accounts but do not,
for whatever reason, do so.21 The purpose of this safe harbor
is to improve investing of defaulted participant accounts.22 If
fiduciaries comply with the QDIA requirements, they generally
will not be liable for any loss that occurs as a result of the
default investments, though they remain responsible for the
prudent selection and monitoring of the QDIA itself. In essence,
once a plan sponsor has identified the type of QDIA that is
preferred for the plan, the fiduciary must engage in a prudent
process to select the particular investment option and monitor
that selection to ensure that it remains a prudent choice. But,
if the QDIA rules are satisfied, fiduciaries will not be liable for
how defaulted participants are invested.23
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While there are several requirements that must be met for the
safe harbor to be available, the key is that there be a default.
Once that happens, the next step is that the participant’s
account be invested in a QDIA.24 There are three types of
QDIAs: a managed account service, a balanced fund (risk-based
investment) or a target date fund (age-based investment).
How does a “default”—as defined for QDIA purposes—occur?
There are several ways:
• A newly eligible employee enrolls in a plan, but fails to elect
how his account is invested
• An employee is automatically enrolled in a plan and fails to
make an investment election
• A default occurs when some or all of the assets in a participant’s account need to be invested; for example, because the
plan has engaged in a re-enrollment process, but, despite
being asked to provide direction as to the investment of the
account and told what will happen absent that direction, a
participant fails to provide an investment direction

The re-enrollment approach
Re-enrollment allows fiduciaries to enjoy the protection of
the QDIA safe harbor. The concept applies to new participants
and to participants who have already made affirmative
investment elections. Research shows, due in large part to
participant inertia, even if new TDFs are offered by a plan,
most participants who have already directed their investments
are unlikely to act to move their accounts to the new TDFs.25
For fiduciaries who want current participants to consider their
investment decisions, re-enrollment, together with the QDIA
rules, provides that opportunity.
By going through a re-enrollment process, the QDIA safe harbor
will generally protect fiduciaries—if they give participants the
opportunity to make a new investment decision or, if they do
not make new elections, to be defaulted into a QDIA (e.g., ageappropriate TDFs). In other words, if participants are defaulted
into a QDIA after re-enrollment and the QDIA conditions are
satisfied, fiduciaries will generally have the QDIA safe harbor
for those assets. While this issue is not directly addressed in the
QDIA regulation, it is supported by expansive language in the
regulation’s preamble, and has been generally discussed in a
2012 court decision.

In the preamble to the QDIA regulation, the DOL discussed
several situations in which participants who previously made
investment elections could be defaulted into a QDIA. Under the
heading “Application of the Final Rule to Circumstances Other
Than Automatic Enrollment,” the DOL states:
The failure of a participant or beneficiary to provide
investment direction following the elimination of an
investment alternative or a change in service provider, the
failure of a participant or beneficiary to provide investment
instruction following a rollover from another plan, and
any other failure of a participant to provide investment
instruction. Whenever a participant or beneficiary has
the opportunity to direct the investment of assets in
his or her account, but does not direct the investment
of such assets, plan fiduciaries may avail themselves of
the relief provided by this final regulation, so long as all
of its conditions have been satisfied.26 (emphasis added).
The DOL indicates that there are four situations in which a
participant who previously made an investment election may
nevertheless be defaulted into a QDIA:
1. When the plan sponsor is unable to determine whether
participants were defaulted into the plan’s default investment
or affirmatively selected it
2. When a participant fails to provide investment direction after
an elimination of an investment alternative
3. When a participant fails to provide investment direction after
a change in a service provider
4. The “catch-all,” where there is any other failure of a
participant to provide investment instruction
The catch-all language, read in conjunction with the quote
above (“whenever a participant or beneficiary has the
opportunity to direct the investment … but does not … the
fiduciaries may avail themselves of the relief provided by
this final regulation”), means that fiduciaries are generally
entitled to QDIA protection in any situation where a participant
fails to provide investment instructions, including re-enrollment
(so long as the plan satisfies the notice and information
conditions in the regulation).
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The United States Court of Appeals for the 6th Circuit has
confirmed that the fiduciaries of a re-enrolled plan were
entitled to the QDIA fiduciary safe harbor.27 The plaintiffs in the
case, Bidwell and Wilson, were participants in the re-enrolled
plan; and lost money due to the re-enrollment. As explained by
the Court of Appeals:
“Bidwell and Wilson first learned of the transfer upon receipt
of their quarterly account statements, immediately contacted
[the employer] to inquire about the change, and then
switched their investments back to the Lincoln Stable Value
Fund. Due to market fluctuations in the interim, however,
both Bidwell and Wilson suffered financial losses prior to the
return of their funds to the Lincoln Stable Value Fund.”
They argued that QDIA protection applied only to participants’
accounts where no existing participant investment directions
had been given. Both the trial court and the appeals court
disagreed; notwithstanding the losses that Bidwell and Wilson
had sustained.
In its opinion, the Court of Appeals explained:
In enacting the Safe Harbor provision, the DOL made
clear that it did not agree with Bidwell’s and Wilson’s
interpretation of the regulation. In the preamble to
the final regulation, the DOL stated explicitly that “the
final regulation applies to situations beyond automatic
enrollment” including circumstances such as “[t]he failure
of a participant or beneficiary to provide investment
direction following the elimination of an investment
alternative or a change in service provider, the failure
of a participant or beneficiary to provide investment
instruction following a rollover from another plan,
and any other failure of a participant or beneficiary to
provide investment instruction.” 72 Fed. Reg. 60452–01,
60453 (Oct. 24, 2007). Thus, the DOL emphasized that
“[w]henever a participant or beneficiary has the
opportunity to direct the investment of assets in his
or account, but does not direct the investment of such
assets, plan fiduciaries may avail themselves of the
relief provided by this final regulation, so long as” the
other Safe Harbor requirements are satisfied. Id. (emphasis
added). The DOL was clear also that the “opportunity to
direct investment” includes the scenario where a plan
administrator requests participants who previously
had elected a particular investment vehicle to confirm
whether they wish for their funds to remain in that
investment vehicle (emphasis added).

In other words, the Court ruled that, if a plan required
participants to make a new investment decision (and satisfied
the notice and information requirements), the QDIA fiduciary
protection was available. While that result is clear in the Court’s
quoted language, the opinion went on to explain:
It is the view of the Department that any participant or
beneficiary, following receipt of a notice in accordance
with the requirements of this regulation, may be treated
as failing to give investment direction for purposes of
paragraph (c)(2) of § 2550.404c–5, without regard to
whether the participant or beneficiary was defaulted into
or elected to invest in the original default investment
vehicle of the plan.
****
In essence the DOL explained that, upon proper notice,
participants who previously elected an investment vehicle
can become non-electing plan participants by failing to
respond. As a result, the plan administrator can direct
those participants’ investments in accordance with the
plan’s default investment policies and with the benefit
of the Safe Harbor protections (emphasis added).
As this decision makes clear, the QDIA safe harbor applies to
defaults in a re-enrollment setting.
Before re-enrolling, though, plan sponsors may want to review
their plan documents and summary plan descriptions to make
sure there are no prohibitions or limitations on defaulting
participants.28 (For example, look for language in the plan’s
governing documents that suggests that only participants can
make investment decisions about their accounts or language
saying that once a participant has made an investment decision,
only the participant can make changes.) If the plan or Summary
Plan Description (SPD) has that kind of language, they may need
to be amended, and any changes will need to be communicated
to participants before a re-enrollment program is implemented.
As these legal authorities demonstrate, re-enrollment is a
viable option for improving participant investing with TDFs
and, at the same time, providing fiduciaries with QDIA safe
harbor protection.
The next section of this white paper discusses the actual
re-enrollment process.
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The re-enrollment process
In light of the fiduciary responsibility both for managing plan
investments and for participant investing, fiduciaries may
want to consider the protections, especially the safe harbors,
offered by ERISA. Adding TDFs to a plan’s investment line-up
may help by providing a professionally managed alternative for
participants to choose; but this alone does not provide fiduciary
safe harbor protection. Further, based on industry experience,
only a limited number of participants, and very few of those
who previously decided how to invest their accounts, opt to use
newly added TDFs.29
The process itself is not complicated. A notice must be given
not less than 30 days prior to the date by which participants
are required to make their investment election or be defaulted
into a TDF. Other than this legally mandated notice, there
are no prescribed steps in the process, though the below box
represents a typical re-enrollment process timeline.
The fiduciaries’ responsibility extends to the prudent selection
and monitoring of the QDIA investment, but not to whether
a QDIA is appropriate for the particular participant. Absent a
re-enrollment process, though, the QDIA safe harbor protection
may not cover many participants and, therefore, may afford
only limited protection to the fiduciaries. Consider the
following examples:

Plan added target date funds to investment menu
Apex Industries sponsors a 401(k) plan. Over time, the
fiduciaries have added new investments, including a lineup of TDFs. Consistent with the well-documented inertia
of participants, even though TDFs were added to the plan,
most of the existing participants left their funds invested
in the same manner as they selected at their initial
enrollments. Unfortunately and consistent with industry
data, many were poorly invested and not well diversified.
As new participants enter the plan, some select the TDFs
and some fail to designate investments and are defaulted
into TDFs as the plan’s QDIAs. As a result, the fiduciaries
have ERISA safe harbor protection, but only for the limited
number of participants who were defaulted into the TDFs.
Now, consider the example of changing providers and using the
investment reset approach to move participant funds into the
TDFs. (Note that this approach is different from combining a
change in providers with a re-enrollment process, discussed in
the example that follows this one.)

Use investment reset approach while converting to
a new provider
Consolidated Corporation decides to change providers. As a
part of the conversion, the committee decides to transfer all

Communication Best Practices for Re-enrollment30
The following are common steps plans take in order to engage
in an effective re-enrollment process. The dates are based on
the final point at which assets will be defaulted into a QDIA for
participants who do not make an investment election:
• 60 days in advance: provide an announcement to all
participants to inform them of the re-enrollment and
highlight key dates. The objective is to make sure that
participants are notified well in advance of the time that
they must take action or permit the default.
• At least 30 days in advance: Distribute a re-enrollment
newsletter highlighting information on key dates and the
opt-out process for making investment elections. This is
also a key date because the required notifications must
be given at this time. Participants must be informed of

the blackout of their accounts (if any)31 and must be given
information about the effect of failing to give investment
direction, i.e., that they will be defaulted into the QDIA.32
Among other things, the notice must highlight available
investment options, provide information about the QDIA
itself and provide information about how participants
may opt-out of the QDIA. In addition to providing the legal
notices, this piece will also remind participants about the
re-enrollment and the steps they will be asked to take.
• Seven to 10 days in advance: a final reminder may be
given to participants. This may be done in conjunction with
education meetings made available to the participants to
help reinforce the key information about the process and
answer participant questions.
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participant accounts into age-appropriate TDFs; participants
are not given an opportunity to opt out. This approach will be
used for participants who previously directed the investment
of their accounts and for those who previously defaulted and
had their accounts invested in a default investment.
With respect to the latter group—those who previously
defaulted—the fiduciaries will obtain the safe harbor QDIA
protection. With respect to the former group—those who
previously directed their accounts—they will not. While the
decision to move the assets of this group into TDFs may be
a prudent fiduciary decision, it does not give the fiduciaries
any safe harbor protection because the fiduciaries will be
considered to have exercised control over the accounts of
non-defaulting participants and thus remain responsible for
the fiduciary decision about how to invest their assets.

Engage in re-enrollment while converting to a
new provider
Delta Company decides to change providers and, as a part
of the conversion, all participants will be defaulted into
TDFs as QDIAs unless they make a new investment election.
During the conversion, 70% of participants do not submit
new investment elections. As a result, 70% of the plan’s
participants are defaulted into QDIAs (i.e., age-appropriate
TDFs). This means that the committee members are entitled
to the fiduciary protection for the investing of accounts of the
participants who defaulted (that is, 70% of the participants).
(Based on the experience of one provider, between 49% and
97% of plan assets typically default in a re-enrollment.)

Two questions may remain about re-enrollment, however.
First, how many participants actually fail to provide new investment directions? And, second, for those who do default, how
long do their funds remain in the QDIA? Statistics compiled by
J.P. Morgan33 indicate that the answer to both questions is that
the percentages are oftentimes high.
The following case study clearly illustrates these statistics34:

Re-enrollment case study
A health care company with approximately 30,000
participants and $1.25 billion in 401(k) plan assets
re-enrolled its plan in October 2013. The process had
a profound impact on participant investing even among
those participants who did not default. Here are
the results:
• Prior to re-enrollment, 25% of plan assets were
invested in TDFs. That number rose to 82% post
re-enrollment and remained at 74% two years later.
• After the process was completed, 93% of participants
were invested in TDFs. Of those, 96% defaulted and
4% actively elected them. Two years later, 74% of
participants who defaulted into a TDF were still invested
in one.

Engage in re-enrollment while staying with
current provider
Baker Industries decides to engage in a re-enrollment
while staying with their current provider. To implement that
process, the committee determines a re-enrollment date
(i.e., an effective date when accounts will be re-invested
according to new participant instructions or, if none, to the
default investment—in this case, age-appropriate TDFs). Then,
re-enrollment notices, along with information about the TDFs
and other investments, would be given to the participants.
On the effective date, participant instructions are
implemented for those who gave new directions; for those
who did not, the accounts are placed (or “defaulted”) into
the QDIAs.
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Conclusion
Fiduciaries are legally responsible for:
• Prudently selecting and monitoring the investments offered under the plan
• How their participants use those investments

To fulfill these obligations, plan sponsors may want to consider
engaging in a prudent process to examine how the participant
accounts are invested. If the results of the investigation are not
positive, plan sponsors may want to consider ways to improve
those results, which may include going through a re-enrollment
process. For new participants, plan sponsors can obtain
fiduciary protections for those who are defaulted into QDIAs.
For existing participants, fiduciaries—such as plan committee
members—can generally obtain the safe harbor protection by
using a re-enrollment strategy—either when going through a
plan conversion to a new provider or while staying with the
same provider.

In both scenarios, participants must be given the opportunity
to make a new investment election (and be provided with
information about the investments). If they do not make a
new election, they will be defaulted into the plan’s QDIA. That
offers two potential benefits to plans and fiduciaries: first, the
defaulted participants may be better invested; second, the
fiduciaries can receive protection from the QDIA safe harbor.
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TARGET DATE FUNDS: Target date funds are funds with the target date being the approximate date when investors plan to start withdrawing their money. Generally,
the asset allocation of each fund will change on an annual basis, with the asset allocation becoming more conservative as the fund nears the target retirement date.
The principal value of the fund(s) is not guaranteed at any time, including at the target date.
Opinions and estimates offered constitute our judgment and are subject to change without notice, as are statements of financial market trends, which are based on
current market conditions. We believe the information provided here is reliable, but do not warrant its accuracy or completeness. References to future returns are
not promises or even estimates of actual returns a client portfolio may achieve.
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